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Your phones are muted allowing for a better recording.

Q&A Process
Ask questions in two ways:
1. Use online chat feature during webinar
2. Send question via email to presenter or favorite Texas 

Underwriter
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CE Only Requirements

CREDIT

▪ Providers are required to submit CE credit hours directly 
to the Texas Department of Insurance (TDI) via the Sircon 
website. 

▪ TDI allows up to 30 days for providers to submit credit, 
but we will make a reasonable effort to complete it 
sooner. 

▪ Helpful links/e-mail:

▪ https://www.tdi.texas.gov/agent/ce-faqs-page.html

▪ www.sircon.com/Texas

▪ CE@tdi.Texas.gov
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CE ONLY Requirements

PASSWORDS

▪ Four passwords will be given during the presentation and must be included with your 
CE credit request in the exact order given or you will not receive credit. 

PROOF OF ATTENDANCE 
▪ To comply with TDI’s requirement that each attendee prove their attendance, you 

must individually:
▪ Log on to WebEx and
▪ Call into the conference 

▪ Attendees are not allowed to view/listen as a group 

▪ Each attendee must submit their own credit request to Stewart at 
CECertificate@stewart.com.

Attendees must listen and watch the presentation for a minimum of 55 
minutes

Follow instructions as given.
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Per the State Bar, to obtain 
CLE Credit you must:

▪ Obtain password provided by the presenter at the end of the 
presentation

▪ Notate affiliation with Stewart Title

▪ Follow the instructions as given
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ATTORNEY INFORMATION

Because of opinions expressed by the Texas Department of 

Insurance concerning rebates, legal credit is only available to:

▪ Attorneys who own title agencies that are Stewart Title 

Guaranty Agents

▪ Attorneys employed by a title insurance agent licensed with 

Stewart Title Guaranty or Stewart entities

▪ Fee attorneys who have an Escrow Officer license through a 

Stewart Title Agent or Stewart entity

We welcome any other lawyers to listen, 

but cannot provide continuing education credit to you.
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Ethics 2019
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"Relativity applies to 

physics, not ethics." -

Albert Einstein 
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Ethics, Morals and Law

– Ethics and morals involve “right and wrong” or “good and bad”

– Ethics is sometimes used to refer to a code of conduct imposed 

as a result of being a member in a group or profession.

– Morals are generally considered to be personal. 

– The law, on the other hand, is a system of rules imposed on 

everyone and may enforced by imposition of punishment. 

Although laws may reflect some collective view of right and 

wrong, its primary purpose is protection of the members of 

society from some harm. 
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Ethics in the Title Industry

• In Texas, the primary sources for the rules which govern 

the industry are the Basic Manual, the Texas Insurance 

Code, and common law developed through court cases 

and Federal law. The Basic Manual contains the state 

statutes, rate rules, procedural rules, administrative rules, 

claims handling rules and forms applicable to everyone in 

the business. There are numerous overlaps between the 

Ins. Code and rules.
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Examples From the Manual

• Tex. Ins. Code §§2502.051-2502.055 and P-22, P-23 , 

P-24 and P-53 apply to rebates, discounts, payments for 

services provided and division of premiums.

• Tex. Ins. Code §§2651.0021 and 2651.204 and P-28 

relating to continuing education and professional training 

programs.
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Examples (continued)

• Subchapter D (§2651.151, et seq.), P-49 and 

Administrative Rule G.2. related to annual audits.

• Ins. Code §2651.012-013 and Administrative Code S.1. 

related to minimum capitalization standards.
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• Tex. Ins. Code §2501.001, et seq. and P-1 definitions. 
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Good Funds

• Ins. Code§2651.202 and P-27 related to good funds.

– Cash or wire transfer

– Cashier’s check

– Certified check

– Teller’s check

– Uncertified funds less than $1500.00

– Uncertified funds $1500 or more if collected by the financial 

institution
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Good Funds (continued)

– State of Texas warrants, checks by city or county governments 

located in Texas.

– US Treasury Checks

– Checks pursuant to an executed T-37 or T-37A immediately 

available funds agreement with a transaction code issued.

Basic Rule: You can not disburse any money until you have good 

funds for all disbursements. Overpayments which will not be part 

of the transaction may be returned prior to closing.
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A Word About P-22 Attorneys

• An attorney who is not a fee attorney (i.e. not licensed to 

act as an escrow officer and not authorized to close in the 

name of a title insurance company or title agent pursuant 

to Texas Insurance Code §2652.003(b) & (c)) may 

receive a premium split under P-22. B.
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P-22 Attorney

• The following MUST occur:

– The attorney perform all services described in P-1.f. (closing 

the transaction);

– Timely disclosure of the payment is made in Sch. D of the 

commitment;

– Payment must be commensurate with the services actually 

performed;

– Must have written schedule of charges at least 30 days before 

the services are rendered;
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P-22 Attorney (continued)

• The following MUST occur:

– The attorney must submit a T-00;

– In the event of collection of the title insurance premium by such 

Person, the entirety of such premium shall have been remitted 

to the Company; and

– No portion of the charge for the services actually rendered shall 

be attributable to, and no payment shall be made for the 

solicitation of, or as an inducement for the referral or placement 

of the title insurance business with the Company.
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P-22 Attorney (continued)

• Comm. On Prof. Ethics Opinion 408

• An attorney representing a party to a transaction may also 

may accept a portion of the premium for services actually 

performed. Any such agreement gives rise to an attorney-

client relationship with the title company, which raises the 

possibility of a conflict of interest. While the potential 

conflict does not directly implicate the P-22 requirements, 

it is something you want to be aware of. 
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P-22 Attorney (continued)

• Comm. On Prof. Ethics Opinion 569

• A lawyer may provide legal representation to a client in a 

matter against a third party who was a customer of a law-

related business owned by the lawyer provided that the 

lawyer fully complies with Rule 1.06(b)(2) (does not 

adversely limit representation of either client) and if 

necessary Rule 1.06(c) (disclosure to both clients) as to 

any possible conflict of interest that arises with respect to 

the interests of the client.
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P-22 Attorney (continued)

• Again, this does not directly implicate P-22, but keep 

these potential conflicts in mind and consider reviewing 

the matter with your own counsel if you believe an 

attorney that is closing the transaction and receiving a 

split of the premium may be involved in a conflict of 

interest situation. 
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Password  No.1 time!

And Now a Word from our 

Sponsor…



Duties Imposed By Courts

• In addition to the duties and obligations set out in the Ins. 

Code and rules promulgated by the Department of 

Insurance; contracts and common law developed through 

court cases impose other duties and liabilities on title 

agents.
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Possible Duties Imposed By Law

• Contractual duties.

• Duty of care (negligence) in closing the transaction.

• Fiduciary duty as escrow agent.
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Contract Duties

• In the context of escrow and title operations, a duty 

imposed by contract most likely will arise in connection 

with the earnest money contract, the instructions of the 

parties (including lenders), its underwriting agreements 

with its underwriters and the policies. It may also arise in 

fee splitting issues under P-22, 23 and 24.

• Rule of Thumb: All claims made on policies should be 

directed to the underwriter.
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Negligence

• Negligence: Requires the existence of a legal duty, a 

breach of that duty and damages proximately caused by 

the breach.

• The existence of a legal duty is a matter of law 

determined by the court.
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• The following case studies show how courts impose these 

duties in real life situations.
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Cases on Negligence

• Dixon v. Shirley, 531 S.W.2d 386 (Tex. Civ. App.-Corpus 

Christi 1975, writ ref’d n.r.e.) is a summary judgment case in 

which  the contract was for lot 16. Plaintiffs alleged that the 

title company found the sellers did not own the south half of 

lot 16, so it instructed the attorney to draw up the deed for the 

north half and issued the policy for the north half only, but did 

not tell the parties about the discrepancy. The court held 

that the title company had a duty to notify the parties that 

it could not insure all the property called for in the 

contract.
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• Zimmerman v. FATIC, 790 S.W.2d 690 (Tex. App.-Tyler 

1990, writ denied); This is an appeal from a directed 

verdict in favor of the title company. The contract was for 

the sale of 48 lots and called for the buyer to convey one 

of those lots to the real estate agent free and clear. The 

title company closed with a deed of trust and vendor’s lien 

on all 48 lots to the bank financing the purchase. The 

bank foreclosed and the property was sold. 
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When it was informed of the error the title company paid the 

buyer and received a quit claim to the agent but did not get 

a release from the second buyer’s lender, which also 

foreclosed. The court discusses both negligence and 

fiduciary duty in its opinion. 
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• The court essentially finds that the title company 

breached a duty to both Zimmerman and the parties to 

the transaction by failing to carry out the terms of the 

agreement requiring that Zimmerman be conveyed a 

lot free and clear of liens.  The court remanded the case 

for a new trial.
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• In Boenker v. American Title Co., 590 S.W.2d 777 (Tex. 

Civ. App.-Houston[14th Dist.] 1979, no writ) the lender 

refused to fund the transaction and some unspecified title 

problems came to light after the scheduled closing date. 

The purchasers sued the title company for negligently 

failing to close the transaction.

• The court held a title company has no duty to close a 

transaction if it is not prepared to issue the title policy 

contemplated by the transaction. 
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• In IQ Holdings v. STGC, 451 S.W.3rd 861 (Tex. App.-

Houston [1st Dist.] 2014, no pet.), there was a right of first 

refusal contained in the restrictive covenants. These 

restrictions were excepted from coverage but the 

purchaser sued the title company for failing to disclose the 

right of first refusal (other than by listing the restrictions 

which contained them in the commitment and policy) and 

for failing to obtain a proper waiver of that right. 

• The court held that the title company had no duty to do 

either of these things.
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IQ Holdings

• Specifically the court stated: “STC did not owe a legal 

duty to IQ to provide it with title coverage beyond the 

scope of the written policy or to disclose risks that the 

policy did not cover… 

• IQ did not instruct STC to obtain an additional waiver as a 

condition of the closing, and STC did not affirmatively 

represent that it did. Rather, IQ seeks to expand STC's 

obligations beyond those that the parties agreed to in the 

title insurance policy.” 
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• Numerous cases have held that a title company has no 

duty to discover and disclose defects in title. 

• In connection with issuing a commitment, the title 

company is not a title abstractor and undertakes its 

examination of the condition of a property's title only to 

ascertain its risk in issuing a title insurance policy.

• Tex. Ins. Code §2701.001 defines and distinguishes a 

commitment for title insurance and an abstract of title.

35



• However, a title company can be liable for its intentional 

failure to disclose a defect, or its affirmative 

misrepresentation that a matter does not affect title when 

it does.
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Fiduciary Duty as Escrow Agent

• It is a higher duty of care than negligence. It may arise 

from the formal relationship of the parties (attorney-client, 

trustee-beneficiaries, agent-principal, general partners, 

corporate directors).  An informal fiduciary duty may arise 

from a moral, social, domestic or purely personal 

relationship of trust and confidence, generally called a 

confidential relationship.
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Fiduciary Duty

• A title company’s fiduciary duty arises in its role as an 

escrow agent in the transaction. The duty consists of (1) 

the duty of loyalty; (2) the duty to make full disclosure; 

and (3) the duty to exercise a high degree of care to 

conserve the money and pay it only to those persons 

entitled to receive it. City of Fort Worth v. Pipkin, 493 

S.W.2d 660 (Tex. 1969).
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Further Defining Fiduciary Duties

• An escrow agent must act with utmost good faith and 

avoid any act of self-dealing that places his [or her] 

personal interest in conflict with his [or her] obligations to 

the beneficiaries of the escrow agreement.

• An escrow agent is obligated to do (and avoid doing) what 

a hypothetical escrow agent of ordinary prudence would 

do (or not do) under the same or similar circumstances.
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• Because an escrow agent owes a fiduciary duty to both 

parties of the escrow contract, the escrow agent must act 

"as a neutral third party" that avoids favoring either side of 

the transaction.

• The duties of an escrow agent employed to close a 

transaction are limited to "matters affecting the parties' 

rights in the closing process;" they do not extend to the 

"merits of the underlying transaction."
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• An escrow agent has no independent duty to determine 

the correctness of [documentation] provided by a title 

company.

• An escrow agent does not owe a duty to the non-party 

creditor of a party to the escrow agreement. 
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Duty of Loyalty

• Corral Group, LP v. SMIC, Ltd. (Bankr. N.D. Tex., Aug. 

13, 2013) is a bankruptcy case in which the purchaser 

under a contract sued after the property was sold to 

another purchaser. The same escrow agent was involved 

in both contracts. The court found that by accepting and 

closing on the second contract, the escrow agent 

“impermissibly favored Selling Defendants over Plaintiff in 

violation of its duty of neutrality” which breached its duty 

of loyalty to the purchaser under the first contract. 
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• The court also said that because the case involved a 

breach of fiduciary duty, plaintiff could recover not only 

when it suffers an injury, but also when the escrow agent 

benefits from its breach. In this case the court said plaintiff 

may recover any profit the escrow agent earned from the 

second transaction.
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Duty of Disclosure

• Home Loan v. Tex. Am. Title Co., 191 S.W.3rd 728 (Tex. 

App.-Houston [14th Dist.] 2006, pet. denied) the lender on 

a residential sale transaction sued the title company for its 

loss based on the title company’s failure to disclose to the 

lender that the seller directed that over half of its proceeds 

be disbursed to the loan broker. In trying to define the 

scope of the duty to disclose the court stated that the 

fiduciary duties do not extend beyond the fiduciary 

relationship.  
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• “To the extent an escrow agent is employed only to close 

a transaction in accordance with a contract that has 

already been entered into by the parties, it is not apparent 

how the agent's duty of disclosure could extend beyond 

matters affecting the parties' rights in the closing process 

to those concerning the merits of the underlying 

transaction.”
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• The court sent the case back for trial for a determination 

of whether “a disclosure of the seller's request for 

payment to the mortgage broker was material to Home 

Loan's rights in the closing phase of the transaction.”
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TDI Administrative Action

• Case 2017-4908. Complicated fact scenario, but the 

result was that the Commissioner found that the escrow 

agent did not keep the seller properly informed as to 

changes to terms of the transaction. The Order found 

that the escrow agent failed in his duties of full disclosure 

and loyalty owed to the seller and failed to properly close 

the transaction in accordance with Tex. Ins. Code 

§2501.006. 
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• In this case the escrow agent was under a previous order 

to cease and desist from “failing to comply with the 

responsibilities of an escrow officer when closing a 

transaction” and he failed to comply with that order in this 

case. The Commissioner ordered the escrow agent to pay 

an administrative penalty of $10,000.00 but assessed no 

penalty against the title company he was working for.
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• Takeaway from this case: If changes are made to the 

terms of the transaction all parties should be notified of 

the changes. 

• Rule of thumb: A change in the contract should have all 

the formalities of the original contract. All changes to the 

contract should be made in writing and signed by all 

parties to the transaction. 
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The Inherent Conflict

• How to resolve the conflict between the escrow agent's 

duty of disclosure to one principal and the duty of 

confidentiality and loyalty to the other.

• Back to Corral Group, LP v. SMIC, Ltd. 
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• The Court found that courts in other jurisdictions imposing 

similar duties resolve the conflict as follows: 

– An escrow agent has "no duty to disclose information" 

regarding the other principal "unless such a duty is required by 

the terms of the agreement" or "when the escrow agent knows 

that a fraud is being committed on a party to an escrow and the 

failure of the escrow agent to disclose the information of the 

fraud will assist in accomplishing the fraud."
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• In that case, since the contract contained no term 

requiring disclosure of the second contract and there was 

no evidence that the escrow agent knew the seller 

intended to commit a fraud on the plaintiff, there was no 

duty to disclose.
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Yes, Another Break in the Action…

Password No. 3
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Fiduciary Duty Related to Escrow Funds

• The third fiduciary duty: to exercise a high degree of care 

to conserve the money and pay it only to those persons 

entitled to receive it. Rules implicated by this duty include:

– P-1 “closing the transaction” includes “the determination 

that…all proceeds have been properly disbursed…” 

– P-27 and good funds.

– Minimum Escrow Accounting Procedures and Internal Controls 

and annual audit of trust fund accounts.
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• This duty is where criminal prosecution is most likely.

• The duty encompasses defalcations, improper 

disbursements (including earnest money disputes) and 

overcharges. 

• Generally, the earnest money contract constitutes the first 

escrow agreement (relating to the earnest money). It 

along with the settlement statements are often the only 

written instructions signed by the parties regarding the 

disbursement of funds for the closing.
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Escrow Funds After Closing 

• When holding funds in escrow other than in relation to an 

existing real estate contract (e.g. P-11 b.(4)) it is 

suggested to always require a separate escrow 

agreement signed by the parties with instructions on how 

the funds are to be disbursed and any conditions on 

disbursements. Many agreements will also include a 

provision for the escrow holder to interplead the funds in 

court and be reimbursed if a dispute should arise.
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Defalcation

• Misappropriation of trust funds or money held in a 

fiduciary capacity; failure to properly account for such 

funds. Black’s Law Dictionary (6th Ed. 1990). 

• Any movement of funds from an escrow account to an 

operating account could be a defalcation, even if the 

funds are not spent.
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Examples of Defalcation

• Escrow officer created false entity to receive 

disbursements of funds from files with balances after 

closing. These balances were generally a result of funds 

held for payment of possible after closing expenses or 

refunds for overpayments. 

• Escrow officer would create false invoices in the name of 

the entity and transfer the funds to its account. She also 

created false settlement statements showing the 

disbursements, which were not signed.
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Example 2

• Escrow officer created a fake file and then transferred 

escrow funds that remained in files after closing to this 

fake file. She then transferred funds from the fake file to 

her own entity. 
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Example 3

• Escrow officer/owner reflected refinance payoffs on the 

settlement statements but did not make the payments and 

instead stole the funds for his personal and business use. 

He then used funds from subsequent transactions to 

make payments of the loans that were not paid off. The 

scheme went on for nine months and resulted in a loss of 

over $2M dollars. He was convicted of wire fraud and 

sentenced to nine years in federal prison.
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Best Practices

• ALTA has established its Best Practices to protect 

customers, promote quality, provide training and help 

meet legal and market requirements. The practices are 

voluntary and are referenced by the TLTA as a way to 

demonstrate compliance with TDI regulations and 

highlight additional ways to make transactions safe, 

secure and efficient.
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ALTA Best Practices

1. Establish and maintain current licenses as required to 

conduct the business of title insurance and settlement 

services.

– This includes not only TDI required licenses but proper 

corporate registrations.
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ALTA Best Practices (continued)

2. Adopt and maintain appropriate written procedures and 

controls for escrow trust accounts allowing for electronic 

verification of reconciliation. 

– Includes keeping escrow and operating account funds 

separate, monthly three way reconciliation, and segregation of 

duties, including reconciliation and signing authorities.
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ALTA Best Practices (continued)

3. Adopt and maintain a written privacy and information 

security program to protect Non-public Personal 

Information as required by law.

– Includes physical security of information, network security and 

disposal and maintenance of Non-public Personal Information.
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ALTA Best Practices (continued)

4. Adopt standard real estate settlement procedures and 

policies that help ensure compliance with Federal and 

State Consumer Financial Laws as applicable to the 

settlement process.

– Includes procedures for recording documents, pricing, and use 

of third party notaries.
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ALTA Best Practices (continued)

5. Adopt and maintain written procedures related to title 

production, delivery, reporting and premium remittance.

– Timely delivery of title evidence, policies and premium 

remittance. Includes P-25 (title evidence), P-61 (title policy) and 

R-2 (remittance).

67



ALTA Best Practices (continued)

6. Maintain appropriate professional liability insurance and 

fidelity coverage.

7. Adopt and maintain written procedures for resolving 

consumer complaints.

– Includes logging, tracking and documenting response and 

resolution.
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“In law, a man is guilty when he violates the rights of 

another. In ethics he is guilty if he only thinks 

of doing so.”- Immanuel Kant

Stephen C. Reid, III

(713) 625-8235

streid@stewart.com

69



The Final Password

Last but not least . . .



CE CREDIT
YOU MUST SUBMIT YOUR OWN REQUEST FOR CREDIT!

We cannot accept requests from groups, assistants or office managers. 
The requests must come from the licensed individual.

CECertificate@stewart.com

Listen and watch the presentation for a minimum of 55 minutes

Please include the following information:

▪ Provide only the Presentation Name in the Subject Line of your e-
mail – Ethics 2019

In the body of your e-mail:

▪ Name of Attendee (as it appears on your Escrow Officer License);

▪ 4 PASSWORDS, in exact order as provided during the presentation;

▪ License Number Only  
For example—License No: 1234567 (7-digit number found on the 
left side of your current Escrow Officer license.

▪ If you do not include your license number, we are not able to 
process your request. 71
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CLE CREDIT
CECertificate@stewart.com

Please include the following information:
▪ Provide only the Presentation Name in the Subject Line of 

your e-mail – Ethics 2019

In the body of your e-mail:
▪ Name of Attendee (as it appears on your State Bar license);
▪ Password provided by presenter at the end of the 

presentation;
▪ Texas State Bar Number
▪ Affiliation with Stewart

▪ Employed by Stewart Title Guaranty Company;
▪ an affiliate;
▪ a Stewart agent;
▪ as a fee attorney 72
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Recordings

Recorded Materials

▪ To access materials of all previous webinars, visit the 
Texas TIPS page (linked above). This presentation 
recording will be available  within 10 business days. 

CE/CLE Credit

▪ Processing can take up to 30 calendar days.

▪ Contact us if you haven’t received your notice of 
credit reporting after the allotted processing time.

– CECertificate@stewart.com
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Join us for the next Texas TIPS webinar!

August 15, 2019

Regulatory Update

Heidi Junge

For Questions/Comments Email

john.rothermel@stewart.com

or

heidi.junge@stewart.com
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